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Tasarimlarin korunmasi icin mutlaka hukuksal
koruma altina alinmasi gerekliligi vardir. Bu koruma
bilindigi gibi tescil prosediridir. Ancak, surasi
unutulmamalidir ki, tescil edilmis tasarimlarimiz salt
bu tescilden dolay kendiliginden bir koruma zirhina
blrinmus sayilmaz. Tescil edilmis olmakla birlikte,
dclncd kisilerin gerek dogrudan katiniyetli gasbi,
gerekse sozlesme uyusmazligi biciminde veya
kotuniyetli olmamakla birlikte yine de hakkin ihlali
olaylari yasanabilir.

Tasarim hakki ihlalleri yasandiginda, hakkin tescilli
olmasindan dogan hukuksal koruma
mekanizmasinin hak sahibi tarafindan harekete
gecirilmesi gerektigi unutulmamaldir. Bir noktayi
daha hemen belirtmekte yarar var; bu yazimizda soz
ettigimiz hak ihlalleri adi Gzerine tescilli tasarim
hakkimiz bulundugu hallerde yasanan hak ihlallerini
kapsamaktadir.

Endustriyel Tasarimlarin Korunmasi Hakkinda
Kanun Hikmiinde Kararname’nin 48. maddesi
“Tasarim Hakkina Tecaviiz Sayilan Fiiller” basligi
altinda hak ihlallerini, baska deyisle hakka tecaviiz
hallerini saymistir. Yasal metindeki tek tek tecaviiz
hallerinin sayilmis olmasi, bu hallerin disindaki
durumlarin ihlal sayilmayacagi anlamina gelmekte-
dir. Hukukta buna “numerus clausus” kurali denir.
Esasen olabilecek tiim ihlal halleri anilan maddede
sayildigindan, disarida kalan bir ihlal halinin varligini
ileri stirmek zordur.

Tasarim hakki ihlallerinde temel 6lct, ihlalin,
tasarim hakki sahibinin izni olmadan yapilmis
olmasidir. 48. maddede belirttigimiz Uzere tek tek
sayilan ihlal halleri sunlardir;

e Tasarim hakki sahibin izni olmadan tasarimin
aynisini veya belirgin bir sekilde benzerini yapmak,

* Izinsiz liretmek,

e Piyasaya sunmak,

e Satmak,

e Tasarim hakki ile ilgili sozlesme yapilmasi icin
Uclncu kisilere oneride bulunmak,

e Tasarimi izinsiz kullanmak,

e Tasarimi izinsiz ithal etmek ve bu amaclarla depo-
lamak ya da elde bulundurmak fiilleri tasarim
hakkina tecaviiz olusturmaktadir. Dikkat edilirse bu
filllerde hak sahibi ile ihlal eden arasinda onceye
dayanan herhangi bir hukuksal baglanti bulunma-
maktadir. Bu fiillerin islenmis olmasi, ihlal icin yeter-
lidir. Yoksa glinliik hayatta siklikla karsilasilan,

There is the need for absolute legal protection
coverage to protect designs. As known, this pro-
tection is the registration procedure. However, it
should not be forgotten that our registered
designs may not be deemed to have an auto-
matic protective shield due to this registration.
Right infringement incidents may occur despite
registration, through either direct usurpation
with malice or in the form of contract disputes
or otherwise without malice.

It should be kept in mind that in case of design
right infringements, the legal protection mecha-
nism arising from the right having been regis-
tered has to be activated by the right holder.
Another point should be stated, too. The right
infringements we refer to in this Article cover
the right infringements experienced in cases
where we have registered design rights.

Article 48 of Decree Law on Protection of
Industrial Designs enumerates right infringe-
ments, in other words, breaches of rights under
the heading “Acts Deemed to be Infringements
of Design Right”. That the infringements are
enumerated one by one in the wording of the
law means that situations other than those list-
ed may not be deemed as infringements. In law,
this is called the principle of “numerus
clausus”. Since any possible infringement
events are enumerated in the said Article, it is
difficult to asset existence of any other state of
infringement.

The basic criterion in design right infringements
is that it must be carried out without the con-
sent of the holder of the design right. The
events of infringement enumerated one by one
in Article 48, as we mentioned, are the follow-
INg:

* To produce the same or distinctively similar
design as a particular design without the con-
sent of the design right holder,

 Unauthorized production,

e Offering to market,

e Selling,

e Making proposals to third parties for entering
into an agreement involving the design right,

* Unauthorized use of the design,

e Unauthorized importing of the design and
storing or being in possession of the same for
these purposes constitute infringements of the
design right. Under careful analysis, it will be
seen that there is no previous legal connection
between the right holder and the infringer in
these acts. That such acts are committed are
sufficient for infringement. Defences like “hav-
Ing no benefit” faced frequently in daily life,
which have no legal merit, are invalid. It should




be stated that since the acts
are enumerated one by one,
infringement takes place upon
commitment of a single act.
Therefore, only selling without
producing or to make a pro-
posal to buyers without selling
are all infringements. For
example, if a third party adver-
tises without authorization and
declares that he offers to sale
in his website a design you
hold the rights for, this will
operate as an infringement.

The second group of infringe-
ment acts is listed in the legal
wording as unauthorized
expansion outside the set lim-
its or assignment to third par-
ties of rights conferred by
agreements. The scope of a
licence assigned by an agree-
ment as regards a design right
may not be expanded or
assigned without authorization.
In short, this type of breach of
agreement is also deemed to
be a right infringement.

In all acts of infringements list-

ancak hi¢bir hukuksal degeri
olmayan “hi¢ ¢ikari olmamasli”
gibi savunmalarin gegerliligi yok-
tur. Yine belirtmek gerekir ki,
eylemlerin tek tek sayilmis
olmasi, tek bir eylemin yapilmasi
ile ihlalin gerceklesecegi
anlamina gelmektedir. Bu
nedenle, Ureteni olmayip sadece
satis yapmis olmak, ya da hic
satmadan sadece alicilara tek-
lifte bulunmak gibi fiillerin her
biri tecaviiz sayilmaktadir.
Ornegin, hak sahibi oldugunuz
bir tasarimi, Gciinct bir kisi izin-
siz olarak kendi internet
sayfasinda reklamini yaparak
satisa sundugunu beyan etse, bu
da ihlal anlamina gelecektir.

ihlal fiillerinin ikinci grubu,
sozlesme ile verilen haklarin
izinsiz olarak, verilen sinirlarin
disina genisletilmesi veya lcuncu
kisilere devredilmesi olarak
yasal metinde yer almistir.
Tasarim hakkindan bir sozlesme
ile devralinan lisansin kapsami
izinsiz olarak genisletilemez,
devredilemez. Kisacasi bu tir
sozlesmeye aykirilik da hakka

ed above, all such acts of those
participating in such acts, aiding
or abetting the same or allowing
such acts to be facilitated under
any circumstances or conditions
whatsoever are also deemed to
be infringements. In such cases,
whether the person who partici-
pates in the infringement
through sharing, aid, facilitation
or encouragement is aware of
this situation or not or should be
aware of it or not is important.
Otherwise, the worker in the
workshop, who is not aware of
anything, would be an infringer.
In such cases, an evaluation
should be made by making a
decision depending on the char-
acteristics of each particular act.

Yet, another act of infringement
regarding design right infringe-
ments is listed as “avoiding to
state where the object is posses-
sion or produced without having
such right or offered to the field
of business is taken or produced
from”. Obviously, positive steps
will be taken in prevention of the
infringement of rights if such

tecaviiz olarak dizenlenmistir.

Yukarda sayilan tim tecaviiz
hallerinde, bu fiillere istirak
edenler, yardim veya tesvik
edenler ya da bu fiillerin hangi
sekil ve sartlarda olursa olsun
kolaylastirilmasini saglayanlarin
tim bu fiilleri de yine tecaviiz
kapsamindadir. Bu durumda,
istirak, yardim, kolaylastirma,
tesvik yoluyla ihaleye katilanin bu
durumu bilmesine veya
bilmesinin gerekiyor olmasina
bakilir. Yoksa, hicbir seyden
haberi olmayan atolyedeki isciyi
de mitecaviz saymak
gerekecektir. Boyle olaylarda,
her somut fiilin kendi
niteliklerine gore bir karar
vermemek, degerlendirmede
bulunmamak gerekecektir.

Tasarim hakki ihlalinde bir baska
tecaviiz fiili de, yasal metinde
“kendisinde bulunan ve haksiz
olarak iretilen veya ticaret
alanina ¢ikarilan esyanin
nereden alindigini veya nasil
saglandigini bildirmekten
ka¢inmak” olarak gosterilmistir.

terms, which would make life
difficult for sellers or those
keeping infringed goods in their
warehouses.

A final regulation regarding
infringements is in Article 34.
Accordingly, if the application of
a person applying for design is
published as per Article 34, the
rights of the application will be
protected against infringement.

The following point is also
important regarding infringe-
ments; the act of infringement
will occur even if there is no
note on the product, packing or
invoice, stating that the right is
registered and therefore, it is
under protection. This means
that in the infringer cannot
assert the defence that there
was no enlightening or warning
note or writing regarding regis-
tration.

As we always say, in all these
cases, a right will be earned by
effective intervention and fighting.

Ozellikle saticilari veya deposun-
da ihlale konu mal saklayanlart
zorlayacak bu hikimlerin
isletilmesi halinde, hak ihlalinin
onlenmesinde olumlu adimlar
atilacagr aciktir.

ihlal konusunda son bir diizen-
leme, 34. maddede yer almistir.
Buna gore, tasarim basvurusun-
da bulunan kisinin basvurusu, 34.
madde uyarinca yayinlandig
takdirde, basvuru sahibinin hak-
lari ihlallere karsi korunur.

ihlal konusunda dzellikle su
husus da onemlidir; hakkin
tescilli, dolayisiyla koruma
kapsaminda olduguna iliskin bir
kayit, Urinde, ambalajda veya
fatura tizerinde yer almasa bile,
tecaviz fiili gerceklesir. Yani
miitecaviz, tescil konusunda
kendisini aydinlatici, uyartici bir
bilgi veya ibarenin bulunmadigi
savunmasini ileri stiremez.

Hep dedigimiz gibi, tim bu
hallerde, hak, ancak etkin mida-
hale ve miicadele ile kazanilrr.



