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Seramik Dergisi'nde yayimlanan daha dnceki
yazilarimizda, slirekli olarak tescilden, hukuksal
korumadan soz ettik. Dahasi, belli bir ar-ge siirecin-
den sonra olusturulan ve ekonomik deger olarak da
belli bir anlami olan tasarimlarin siki sikiya hukuksal
sarmalanmasi, hukuksal siireclerden gecirilerek
ekonominin bir sireci, yatirimin bir sijesi oldugu
kadar ve ayni oranda onemli olmak tzere hukukun
da bir siijesi olmasi gerekliligine/zorunluluguna
isaret etmeye calistik. Kisacasl, seramik sektoriinde,
yaratim icin seramik camuru kadar hukukun da
elimizin altinda tutulmasi bilincinin 6nemini vurgula-
maya calistik.

Bu asamada, tescilsiz korumadan soz ederek,
simdiye kadar yazdiklarimizi, hukuku elimizin ter-
siyle bir yana itmiyoruz elbet. Bilinir ki, hukuk kural-
lari genel soyutlamalardir. Yani her olaya gore bir
kural/norm konulmasi halinde binlerce yiizbinlerce
kural koymak gerekeceginden, belli olaylarin soyut-
lanmasiyla, bu soyutlanmaya gore genel kurallar
olusturularak, yasa dedigimiz hukuk metinleri ortaya
cikarilir. Bu anlamda hukuk, hayatin tamamini kap-
samayi on gordugu icin, kapsama alani itibariyle
hicbir bosluk birakmama cabasi icindedir. Clinkd,
hukuk kurallari olan yasalar, hayati diizenler. Hayat
da doga gibi bosluk kabul etmez. iste bu anlayis ve
yaklasim nedeniyledir ki, tasarimlarin korunmasi
konusunda da, korumaya yonelik hukuksal kural-
larin icinde, hukuksal koruma distntlmeden
yapilan, yani tescil edilmeden elde edilen
tasarimlarin korunmasi konusunda da yasal diizen-
lemeler mevcuttur.

Tescil edilmeyen tasarimlarin da korunma altinda
olduguna iliskin ilk isareti, ilgili yasa metninin 6.
maddesinde bulmaktayiz. Koruma icin tasarimin
“yenilik” unsurunu diizenleyen bu maddede, “Bir
tasarimin aynisi, basvuru veya riichan tarihinden
once diinyanin herhangi bir yerinde kamuya sunul-
mamis ise o tasarim yeni sayilir” demektedir. Yani,
bizim tescil icin tasarladigimiz tasarimda, kanunun
aradigi yenilik sartinin gerceklesmesi icin, s6z
konusu tasarim diinyanin herhangi bir yerinde

In our previous articles published in Ceramic
Magazine, we continuously talked about regis-
tration and legal protection. Furthermore, we
tried to point out that it is a requirement/it is
mandatory that designs created going through
a specific R&D process and which have a cer-
tain meaning as an economic asset should be
embraced legally tightly and should be a sub-
ject of law, going through legal processes as
much as and as significant as being a process
of economy and a subject of investment. In
short, we tried to underscore the significance
of the acknowledgement that in the ceramic
industry, law should be available to us as
much as ceramic clay is, for creativity.

If we should talk about registration-free pro-
tection at this stage, it would not mean that we
are pushing aside what we wrote so far or law.
It is well known that principles of law are over-
all abstractions. That is, if a rule/norm is
imposed for each event, thousands, even hun-
dreds of thousands of rules would be needed
to be imposed, the legal texts we call law
emerge, creating overall rules through
abstraction of certain events. In this context,
since law seeks to cover the whole life, it
strives not to leave any gaps in terms of
domain because laws, which are principles of
law, regulate life and life, like nature, does not
allow gaps. It is because of this concept and
approach, there are statutory regulations on
protections of designs made without consider-
ing legal protection; that is, without registra-
tion, among legal rules for protection on the
subject of protection of designs, too.

We find the first sign that unregistered designs
are also protected in Article 6 of the applicable
law text. This Article, which sets out the
“Innovation” element of design as regards pro-
tection, quotes; “If an exact replica of a design
has not been offered to the public in any place
in the world prior to the application or priority
date, then that design is deemed to be new".
That is, in a design we plan to register, for the
requirement of innovation sought by law to
occur, the said design must not have been




offered to the public anywhere
in the world. Going backwards,
we can say that if we have
offered the design to the pub-
lic, it is under partial legal pro-
tection even if it is not regis-
tered. The following question
may come to mind here imme-
diately. If unregistered protec-
tion is possible, then why make
all those efforts for registra-
tion? Here, it has to be stated
that there is an absolute right
in terms of being the owner of
a right in registered protection.
On the other hand, in unregis-
tered protection, we face the
problem and requirement of
proving our ownership of the
right. In the same manner,
registered designs’ being sub-
ject of legal procedures, that it,
their gaining a circulation
value, is incomparably more
convenient and rational, com-
pared to unregistered designs.

Where an unregistered design
goes into a legal competition

with other designs, the funda-
mental problem is what crite-

kamuya sunulmamis olmalidir.
Bu hiikmn tersten okunmasi
ise; bir tasarimi kamuya sunmus
isek, tescil edilmemis olsa dahi
kismen hukuksal korumaya
tabidir. Burada hemen akla su
soru gelebilir; madem ki tescilsiz
koruma mimkdin o halde niye
tescil icin onca caba yapilsin?
Burada belirtmek gerekir ki,
tescilli korumada hak sahipligi
acisindan mutlak bir hak vardir.
Tescilsiz korumada ise, hak
sahipligimizi ispat etme sorunu
ve zorunlulugu ile karsi
karsiyayiz. Ayni sekilde, tescilli
tasarimlarin hukuki islemlere
konu olmasi yani dolasim degeri
kazanmasi, tescilsiz tasarimlara
gore kiyas kabul edilemez
derecede elverisli ve akilcidir.

Tescil edilmeyen bir tasarim,
diger tasarimlarla hukuk yarisina
girdiginde, hangi dlcutlere
basvuracagimiz temel sorundur.
Bu temel sorun icin temel

ria are to be used. The basic
solution for this basic problem is
the act of offering to the public.
Paragraph 2 of Article 6 of
Decree Law sets out how the
offering to the public should be.
If the design has become subject
of launching, usage, description,
publication, promotion or similar
activities through means like
exhibition or sale; then the act of
offering to the public has taken
place.

So it can be observed that pro-
tection without registration is
possible. Owners of unregistered
designs are entitled to legal pro-
tection. However, it should be
known that protection does not
take place by itself with the
above stated offering to the pub-
lic. If we own an unregistered
design and if design faces the
risk of being infringed upon by a
registered or unregistered
design holder after us, we can
protect out right through legal
remedies, that is by filing a law-
suit. This is yet another disad-

¢6zlm, kamuya sunmadir.

KHK. nin 6. maddesinin ikinci
fikrasinda, kamuya sunmanin
nasil olacagi diizenlenmistir.
Tasarimin sergilenmesi, satis
gibi yollarla piyasaya stirme, kul-
lanma, tarif, yayim, tanitim ve
benzer amacli faaliyetlere konu
edilmisse, kamuya sunma
gerceklesmistir.

Gordliyor ki, tescilsiz koruma
mimkdnddr. Tescilsiz tasarim
sahipleri hukuksal koruma
hakkina sahiptir. Ancak, bilin-
melidir ki, yukarida belirttigimiz
kamuya sunma ile, koruma
kendiliginden gerceklesmez.
Tescil edilmemis bir tasarima
sahip isek ve bu tasarim bizden
sonrasina ait, tescilli veya tescil-
siz bir tasarim sahibi tarafindan
ihlal edilme tehlikesi karsisinda
ise, hakkimizi yargisal yolla, yani
dava acarak koruyabiliriz. iste,
tescilsiz tasarimin, tescilli
tasarim karsisinda bir baska

vantage of unregistered design
against registered design.
Whilst protection is absolute in
registered design, there is a
partial protection dependent
upon proof under general
terms in unregistered designs.

In conclusion, unregistered
designs, too, are under protec-
tion, although the limits and
conditions of this protection are
not as certain as registered
designs. However, the “design
right” cannot exist without reg-
istration. This point should not
be forgotten. With an unregis-
tered design, we have no
“right” but the capability of
being protected legally to initi-
ate lawsuits, to seek our right
through action. Therefore,
where we have an unregistered
design, we should not just
accept the infringements of this
design. The main thing is to be
aware of the availability of legal
remedies and to exercise them.
With all designs, our basic
security is law.

dezavantaji daha onimuze
cikmistir. Tescilli tasarimda
koruma mutlak iken, tescilsiz
tasarimda genel hiikiimlere gore
ispat sartina bagli bir kismen
koruma so6z konusudur.

Sonug olarak tescilli tasarimlar
ne denli sinirlari ve kosullari
belirli olmasa da, tescilsiz
tasarimlar da korumaya tabidir.
Ancak, tescil olmadan “tasarim
hakki” olamaz. Bu noktayi goz-
den uzak tutmamak gerekir.
Tescilsiz tasarimda bir “hak”
degil, hukuksal korunma, dava
a¢ma, hakkimizi dava yoluyla
arama olanagimiz vardir. Bu
nedenle, tescil edilmemis bir
tasarima sahip oldugumuz
hallerde, bu tasarimla ilgili ihlal-
leri sineye cekmemek gerek-
mektedir. Aslolan, hukuksal
basvuru yollarinin varliginin
farkinda olmak ve bu yollari kul-
lanmaktir. Tim tasarimlarda
temel glivencemiz hukuktur.



