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Design Right; Short History and Definition

I-"Seramik” dergisinin Eyliil-Ekim 2005 sayisinda
yayimlanan yazimizda, tasarim hakki konusunda
temel yaklasimlarda bulunmustuk. Derginin,
sektoriin amiral gemisi niteligi de dikkate alinarak,
bu alanda temel bilgi birikiminin olusmasina
katki icin, tematik bir yazi dizisi tasarlanmistir.

Bir konuda kurumsal nitelik kaygisi gtidiildiiglinde
oncelikle uzun bir tarihsel arka plan yaratilmak

I-In our Article published in September-October
2005 issue of Ceramic Magazine, we discussed
the basic approaches on design right. Considering
the admiral ship quality of the magazine for the
industry, at thematic article series is designed
to make a contribution to the creation of a basic
knowledge accumulation in this area.

When one is concerned with corporate quality
in a field, an effort is made to create a long

istenir. Sosyal yasamda bu tutumun giiling
ornegi, ailede hi¢ olmamasina karsin, “asil
gecmis” kanitr icin, duvara sahaflardan alinan
“Pasadede fotograflarinin” asilmasidir.

Bu yaklasimlarin disinda olmak Uizere, yukarda
belirttigimiz temel bilgi birikimi icin, tasarim
konusunun da tarihsel arka planina kisaca
bakmakta yarar var.

historical background. A ridiculous example of
this attitude in social life is hanging the “Pasha
Grandfather photos” on the walls bought from
sahafs (secondhand book dealer] as proof of
“the noble past” although there has been no
such person in the family. It is useful to look at
the historical background of the subject of design
briefly for the basic knowledge accumulation
we mentioned above, of course, outside this
approach.




Il -insanoglu ayaga dikilip yiirimeye basladiginda
ayaginin altindaki topragin elbette farkindayd.
Toprak degiskendi. Yagmurda farkl bir bicim
aliyor, sicakta ise yeni bir sekle giriyordu. Biz
simdi bunu malzemenin plastik (yogrumsal]
niteligi diye nitelendiriyoruz. Bilimsel verilere
gore, insan atalarimizdan “Lucy” ti¢ milyon yil
once Etiyopya'da yasayan avci ve toplayici bir
yasam icinde idi. Ama henuz topragi karistirip,
icine tohum atmayi bilmiyordu. Bir milyon yil
6nce yasadigi hesaplanan “Java Adami’nin atesi
tanidigi rivayet edilir.

Ates onemlidir. Cuinkd, ates, koruyacak,
doyuracak, insan beynini blyutecektir. Atesi
bulanin da 80.000 yil 6nce yasamis olan “Homo
Sapiens” oldugu soylenir.

Andigimiz donemlerde ve sonrasinda elbet
gundemde henuz endustriyel tasarim
hakki/hukuku yoktu. Ancak, insanoglu beyni,
topragi yogurup, kurutup, tugla yapmaya, kap
kacak yapmaya, hatta taptigi tanriyi kendi elleriyle
topraktan elde etmeye baslamisti. Bu denli geriye

II- Indeed, when man started to stand and walk,
he was aware of the earth under his foot. The
earth was variable. It would take a different form
in rain and yet another when warm. Now, we
callthis the plastic quality of material. According
to scientific data, our human ancestor “Lucy”
was a hunter and gatherer living in Ethiopia three
million years ago. But did not yet know how to
cultivate the earth and sow seeds. It is rumored
that Java man, calculated to have lived one
million years ago, knew fire.

Fire is important. Because fire will protect, feed
and grow the human brain. It is said that those
who discovered fire were the “Homo Sapiens”

who lived 80,000 years ago.

Living those periods and thereafter, indeed
industrial design right/law was not yet in the
agenda. However, the brain of the human being
had started to knead and dry the earth to make
bricks, to make pottery and in fact, make the
god he worshipped from the earth with his own
hands. One should not think that we contradict

giderek, ilk basta belirttigimiz Gzere, kendimizle
celistigimiz dusunulmesin. Surasi bir bilimsel
gercektir ki, insanin ilk “sinai ve distinsel”
Urtnlerinden, birisi tasarim ve seramiktir.
30.000 yil 6nceki, 20.000 yil 6nceki magara
resimleri, hatta takilar cok islevseldi. Hepsinin
sis olmanin otesinde islevleri vardi. Hem de
yasamsal islevler. Otuz bin yil 6ncesinden
glinimuze gelen bu tasarimlarin da elbette hala
cok bilyiik degeri var.

IIl = Antik devirlerden, Sanayi Devrimi
baslangicindaki Avrupa’ya uzun bir atlama
yaptigimizda, artik, tasarimin glinimuzdeki
anlaminin ortaya ¢cikmaya basladigini goriyoruz.

Tasarim hukuku oncelikle tekstil alanindaki
tasarimlarin korunmasi amagli olarak ortaya
ctkmustir. Bu durum, anlasilir bir seydir. Cunk,
tasarim hukukunun baslangici olarak 16. yuz yil
ele aldigimizda, bu yiizyilda fabrikasyon, yogun
Uretimin basladigini, dahasi, rekabetin kizistigini
gorlyoruz.

ourselves by going so far back as we first stated.
Itis a scientific truth that one of the first “industrial
and intellectual products of man” is design and
ceramic.

The cave drawings, in fact, ornaments of 30,000
years ago, 20,000 years ago were quite functional.
They all served a function beyond being
ornaments and vital functions at that. Indeed,
such designs carried from thirty thousand years
ago until present still have great value.

- When we take a long leap from the antique
era to Europe at the start of the Industrial
Revolution, we see that the contemporary
meaning of design starts to appear.

Design law has emerged first of all for protection
of designs in the field of textiles. This is
understandable. Because, when we look at the
16th Century when the design law started, we
see that fabrication and mass production started
furthermore, competition became fiercer in that
century.
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“Almanya’da tasarimi konu alan, anilmasi
gereken ilk diizenleme 1721 tarihli Codex
Augustos’'dur. Saksonya Prensi Freidrich
August’un eseri olan bu konun dantel taklitcilerini
de cezalandiriyordu”.! Yaklasik ayni tarihsel
donemde, basta Ingiltere ve Fransa olmak tizere,
Avrupa’'nin degisik tilkelerinde tasarimlarin
korunmasi konusunda yasal diizenlemelere
gidilmistir.

Tasarimlarin korunmasinda, baslangicta, Sayin
Prof. Dr. Unal Tekinalp'in deyimiyle “fabrikaciigin”
korunmasi esas olmustur. Clinkd, tasarim
yaratiminda, kurumsal nitelik temel olarak kabul
edilmistir. Ancak, glinimiizdeki anlayis tamamen
degismis, tasarima sahip kurumdan once
tasarimci ve ozellikle tasarimin korunmasi temel
alinmistir. Guntiimizin rekabet kosullarinda,
mal tiretmek kadar, belki bundan daha fazla,
uretilen malin pazar bulmasi, satilmasi onemli
hale gelmistir. Urinln tlketiciye ulasmasinda
estetik, ergonomik nitelikleri son derece 6nem

“The first regulation dealing with design in
Germany, which must be mentioned, is Codex
Augustos of 1721.This law authored by Prince
of Saxony Freidrich August punished fleece
imitators (Prof. Dr. Unal Tekinalp, Fikri Milkiyet
Hukuku, p.537). In about the same period,
legislation was imposed for protection of designs
in various countries in Europe lead by England
and France.

In the beginning, in Prof. Dr. Unal Tekinalp, Esq.’s
terms, what was sought was protection of “factory
operations” in terms of protection of designs.
Because, the corporate aspect was recognized
as basis in creation of design. Yet, the
contemporary understanding has changed
totally, seeking protection of the designer and
specifically, the design, before the institution
owning the design being sought. Under the
competitive conditions of today, finding a market
and selling the produced goods has become as
important as even more important than
producing the goods. The aesthetical and
ergonomic qualities of the product has become

kazanmistir. Sayin Dr. Av. Cahit Suluk’un
saptamasiyla, “Teknik bakimdan ayni kalitede
olan iki Urtlin arasinda misteri tercihinde Urin
tasarimi biyiik rol oynamaktadir. Hatta tasarimin,
musteri tercihinde zaman zaman tek basina
belirleyici olduguna dahi sahit olunmaktadir”.?
Ulkemizde sinai milkiyet alanindaki mevzuat
calismalari oldukca eskiye dayanmasina karsin,
tasarimlar konusunda, glintin kosullarina uygun
calisma, ancak 1995 yiinda yapilabilmistir. Bu
zamana degin sorunlar, daha ¢ok hakkin rekabete
iliskin hiikimlerle ¢oziilmeye calisilmistir.

1995 tarihli 554 sayill Kanun Hikmiinde
Kararname (Endiistriyel Tasarimlarin Korun-
masl Hakkinda Kanun Hiikmiinde Kararname)
ile, tasarimin tarihsel yolculugu mutlu bir sekilde
son bulmustur. Mutlu diyoruz, zira, tasarima
“Endustriyel” eki ile endlstrideki tasarimlara
ozellikle vurgu yapilmistir. Bu vurgu, elbette ki
glizel sanat alanindaki tasarimlarin bertaraf
edilmesi anlamina gelmektedir.

extremely important in delivering it to the
consumer. As stated by Cahit Saluk, “Product
design plays a major role in the choice of the
consumer between two products of equal
technical quality. In fact, it is witnessed that
design from time to time is the single determinant
in the customer’s choice”.2

Although the work on legislation on the field of
industrial property rights in our country goes
back to years ago, a work compatible with the
requirements of the day in respect of designs
was performed onlyin 1995. Until then, problems
were attempted to be resolved rather by
provisions relating to competition.

By the Decree Law no. 554 dated 1995 (Decree
Law on Protection of Industrial Designs], the
historical journey of design has ended happily.
We are saying happy because reference was
made specifically to the designs in the industry
by the prefix of “industrial” to design. This
reference indeed means elimination of designs
in the field of fine arts.




IV =554 sayilil KHK madde 3ile, tasarim
tanimlanmistir. Buna gére; “ ‘tasarim’ bir Grtintin
tumd, veya bir parcasi, veya Uzerindeki
suislemenin ¢izgi, sekil, bicim, renk, doku, malze-
me veya esneklik gibi insan duyulariile algilanan
cesitli unsur ve ozelliklerin butind” dir.
Gorildigu gibi, yasal metinde, tasarim igin tanim
son derece genis tutulmustur. Kisaca, tasarim
taniminda Uzerinde durulan nokta
urtintin/nesnenin goriiniimidir. Bu genel ve
genis tanim icinde, yeni ve ayirt edici yasal
unsurlarina sahip tim tasarimlar tescile bagli
olarak koruma goreceklerdir.

554 sayili KHK de tanimda gecen “iirlin” de, yine
3. madde ile acikliga kavusturulmustur. Bu
maddeye gore, Uriin sayilmasi icin, endlstriyel
yolla ve elle Uretilen herhangi bir nesne Uriin

IV - Design was defined by Article 3 of Decree
Law no. 554. Accordingly, “ ‘'design’ is the whole
or part of a product or the entirety of various
elements and properties on its decoration in the
form of lines, form, shape, color, texture, material
or flexibility which are perceived by human
senses”. As observed, the definition of design
was held very broad in the text of the law. In
short, the point emphasized in definition of design
is the appearance of the product/object. Under
this general and broad definition, any designs
incorporating the new and distinctive legal
elements will be protected subject to registration.

Decree Law no. 554 also clarifies “the product”
cited in the definition, again by Article 3. According
to this Article; to qualify as a product, any object
produced through industrial means or by hand
is a product and in addition to any object, any

olup, ayrica herhangi bir nesnenin yani sira, bilesik
bir sistem veya bunu olusturan parcalari, setler,
takimlar, ambalajlar gibi nesneler de Grinddr.
Urin tanimim bu kadarla da bitmiyor; birden cok
nesnenin veya sunusun bir arada algilanabilen
bilesimleri, grafik semboller ve tipografik
karakterler de Uriin kapsamina girer. Yasa, ayri
bir diizenleme ile koruma altinda oldugu icin,
bilgisayar programlart ile yari iletkenlerin
topografyalarini iriin tanimindan ayri tutmustur.
Bu tek istisnanin disindaki genis tutmadan dogan
onemli bir sonug da sudur: Bu denli genis tutulan
tanimda, ayrik tutulanlarin disinda olup da,
tanimda dogrudan yer bulmayan bir Grtin dahi
yine koruma altindadir.

Sonug olarak, yasal metin, tasarim korumasinda
yelpazeyi son sinirlarina dek acmistir.

composite system or parts comprising the same
sets, packages and packaging are also products.
My definition of a product does not stop here.
Compositions of multiple objects or
presentations, which may be perceived together,
graphic symbols and topographic characters
are also covered by the definition of the product.
The law has excluded computer programs and
the topographies of semi-conducters from the
definition of the product as they are protected
by separate legislation. A significant result arising
from this broad scope, save this single exception,
is the following. Under this broad definition; any
product, which have not been directly listed in
the definition, which is outside the exceptions,
is still under protection.

In conclusion, the text of the law has opened the
range to its final limits in protection of design.

1 Prof. Dr. Unal Tekinalp, Fikri Miilkiyet Hukuku, 2. basi, s.537, Beta Y. istanbul 2002
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