n Tasarim / Design

Eyliil - EKim / September - October 2005 / No.11

Av. Sabri Kuskonmaz
Sabri Kuskonmaz, Attorney at Law

Tasarim Hakki
ve Hak Arama

Kulturu

Design Right and the Culture of Claming Rights

Yakin tarihimizden bilinen bir dykudr; Birinci Mesrutiyet
oncesinde, donemin biitlin muhalifleri “Anayasa istertik”
diye veryansin ederlermis. Ancak, herkesin dilinde olan
bu anayasanin ne menem bir sey oldugunu bilen de pek
bulunmazmis. O donemin kosullarinda, anayasanin sihirli
bir sozciik gibi blitlin sorunlari cozecegi dusunilir olmus.

Bu tutum, yaklasik yiiz yirmi yil oncesinden bugtine pek
degismis sayilmaz. Simdi de ne zaman bir sorunla
karsilasilsa, sorunlar yumagi ayagimiza dolassa, birkac
hazir ezber tekerlemeden birisine sarilirizhemen; “kanun
yok, kanun olsa boyle olmaz”. Bu sizlanma, baska bir
deyisle soyut kavramlarla soyut muhalefet yapma
aliskanligi sosyal genlerimizde var demek kil

Boylesi kolay yakinmalara her alanda oldugu gibi, fikri ve
sinai mulkiyet alaninda da siklkla rastliyoruz: Kanun yok!
Kanun eksik, bosluk var, vb.

Peki gercek durum nedir? Kanun yok mu gercekten?
Hayir, kanun var. Hem de fikri ve sinai miilkiyetin her
alanindavar.

It is a story we all know from our recent history; before
the First Constitutional Period, opponents in that period
used to scream “We want constitution”; yet it was hard
to find anybody who knew what that constitution everybody
was talking about was like. Under the circumstances of
that period, it was believed that constitution would bring
solutions to all problems like a magic word.

This attitude remains almost unchanged from
approximately hundred twenty years ago until the present.
Now, too, whenever there is a problem, we trip over a
ball of problems, we resort to one of the few memorized
sayings; “There is no law, if there was law, this wouldn't
happen”. This crying, in other words, the habit of offering
abstract opposition using abstract concepts must be in
our social genes!

We often find these easy complaints in the field of
intellectual and industrial property rights as well: There
is no law! There is lack of law; there is a gap, etc.

But actually, what is the truth? Is there really no law? No,
there is law; in fact, in every field of intellectual and
industrial property rights.



Once tanimlardan baslayalim: Fikri
ve sinai muilkiyet ne demek? Once
fikri mlkiyeti 6zetle tanimlayalim;
Fikri mulkiyet denince, fikri haklar
akla gelir. Fikri haklar dedigimiz ve
fikir ve sanat eserleri tizerindeki
haklara iliskin hukuksal temelin
bitinune kisaca fikri mulkiyet
diyoruz. Fikir ve sanat eserleri, bilim
edebiyat eserleri, mizik eserleri,
glizel sanat eserleri ve sinema
eserleriolarak dort ana baslik altinda
toplanmustir.

Fikri mlkiyetin yakin komsusu da
sinai mulkiyettir. En genis ve 6zet
olarak soylemek gerekirse; fikir ve
sanat eserleri disinda kalan,
markalar, patentler, faydali
modeller, endistriyel tasarimlar,
cografiisaretler konularina giren,
genis anlamda sanayi uygulamasina
konu olan haklarin hukuki temeline
bitin olarak sinai miilkiyet diyoruz.
Fikri ve sinai milkiyet alani
kanunlarla ve kanun hiikmiinde
kararnamelerle hukuksal
dizenleme altina alinmistir.

Let us start with definitions: What
does intellectual and property rights
mean? Let us first briefly define
intellectual property; intellectual
property means intellectual rights.
We call the whole of the legal
foundation we call intellectual rights,
the rights on intellectual and art
works is briefly called intellectual
property. Intellectual and art works
are categorized under four main
headings as science literature works,
music works, fine arts works and
cinema works.

The next door neighbor of intellectual
property is intellectual property. To
briefly state in the broadest sense,
we call the legal foundation of rights
subject to industrial application as
those not covered by intellectual and
art properties involving trademarks,
patents, beneficial models, industrial
designs and geographical symbols;
industrial property as a whole.

The field of intellectual and industrial
property has been taken under legal
regulation through laws and decree
laws. The initial regulations relating

Fikri haklara iliskin olarak itk
diizenlemeler Glkemizde 1850 li
yillarda baslamistir. Halen yirtirlikte
olan Fikir ve Sanat Eserleri Kanunu
1952 yilinda yirdrlige girmistir. Sinai
milkiyet alaninda ise 1879 tarihli
“Ihtira Berati Kanunu” tilkemizin en
uzun omurli kanunlarindan birisi
olmustur.

Goruldigu gibi, haklar konusunda
azimsanmayacak bir tarihsel arka
planimiz vardir.

Buittin bu “kuru” hukuksal bilgiler
nicin onemli? Yukarida da belirttigim
gibi hak sadece kisisel sonuclu bir
kavram degildir. Her giin her yerde
kullandigimiz “bilgi toplumu”
soylemi agisindan da haklar ve bu
arada sinai mulkiyet haklari cok
onemlidir. Clinkd, bilginin artik pazart
olan, dolasim degerine sahip bir
meta oldugu tartisma gotiirmez bir
ekonomik gercekliktir. Katma deger
yaratan, ihracati yapilabilen 6nemli
bir ekonomik kalemdir.

Bilgiyle, birikimle, yillarin deneyimi
ile elde edilen tasarimlarin ekonomik
degeri oldugu tartismasizdir. Bu

to intellectual property rights were
started in our country in 1850s. The
current Intellectual and Art
Properties Act was effectuated in
1952. The “Patent Act” of 1879 in the
field of industrial property has been
one of the longest surviving laws of
our country.

As it can be observed, we have a
historical background on rights
which may not be overlooked. Why
are all these “dry” legal information
important? As | started above, right
is not a concept only with personal
effect. Rights and especially
industrial property rights are very
important in terms of the
“Information Society” expression we
use everywhere everyday. Because
itis an undisputable economic reality
that now information is a good with
a market, with a circulation value. It
is an economic item which creates
added value and may be exported.
It is beyond controversy that designs
acquired through knowledge and
years of experiences have an
economic value. The value of such
information will have even more

bilginin degeri, hukuksal koruma
altina alindiginda cok daha onemli
boyutlarda olacaktir.

Seramik camuruna sekil veren,
oncelikle parmaklar degil, insanin
beyni, fikri glicl ve fikri emegidir.
Iste bu gliclin farkina varmak ayni
zamanda haklarin farkina varmaktir.
Seramigin bir baska boyutu da, sahip
oldugu arka plandir. Oyle ki, evrenin
olus kuramlarindan birisi de, ates,
su ve toprak ile ilgili olandir. Evren,
su, ates ve topraktan olusmustur bir
gorlse gore. Bir parca seramikte
de ates, su ve toprak gizlidir. Yani
binlerce yil 6ncesinin tarihsel birikimi
ve kilturd gizlidir. Bir parca
seramikte hem bu kdiltirin, hem
de hukuksal boyutun farkinda olmak
onemlidir.

Seramik alaninda ve seramik sanayi
ve sanatiile ilgili olanlarin, haklarin
farkinda olanlarin bilmesi gereken
de, tasarimlar alaninda 554 sayili
“Endustriyel tasarimlarin korunmasi
hakkinda Kanun Hiikmiinde
Kararname” ile korunuyor olmasidir.

significant dimensions when
protected legally.

What give form to ceramic clay is
not just fingers but the brain,
intellectual power and intellectual
labor of man. Being aware of this
power is also becoming aware of
rights. Another dimension to
ceramics is its background. One of
the theories of creation of the
universe is the one relating to fire,
water and earth. According to one
view, the universe has been formed
out of water, fire and earth. Fire,
water and earth are concealed in a
piece of ceramic. That is, the
historical knowledge and culture of
millenniums ago are in it. It is
important to become aware of this
culture and the legal dimension in
a piece of ceramic.

What those relating to the field of
ceramics and the industry and art
of ceramics should know is that
design is protected by Act no. 554 on
“Decree Law on Protection of
Industrial Designs”.



n Tasarim / Design

Eyliil - EKim / September - October 2005 / No.11

Andigim bu KHKile, “tasarim”, “lirlin", “tarasimc!”
tanimlanmis, haklari belirlenip, sayilmis, koruma
sartlari yasal giivence altina alinmustir. Yine bu
yasale, “yeni ve ayirt edici nitelige sahip
tasarimlar” olarak belirlenen dlcitlerdeki tim
tasarimlar koruma altina alinmistir. Uzun bir ar-
ge, yaratim siirecinden sonra, sinai miilkiyetin
her alaninda oldugu gibi, seramik alaninda da
yaratilan/gelistirilen tasarimlari korumamak,
uzun cabalarla kazanilan paray kasaya koyup,
kilitlemeden Taksim Meydani'na birakmakla
esdegerdir. Hatta tasarim bu anlamda paradan
daha degerlidir. Clinkd tasarim bir kere
olusturulduktan sonra, siirekli para kazandiran
bir gelir kaynagina donismektedir.

Tasarimicin bir rlin veya urln parc¢asi olmasi
yeterlidir. Koruma icin ille de islevsel veya estetik
ozelliklere sahip olmasi da gerekmez. Ancak,
urlin genel bir tanim olup, maddi bir nitelik dahi
olmadan, 6rnegin bir isiklandirma sistemi dahi
tasarim anlaminda gorsel nitelikli bir Grinddr.
Kanunda, tasarim tanimlanirken “sekil, bicim,
renk, doku, malzeme veya esneklik gibi insan

Under this decree law, “design”, “product” and
“designer” are defined, their rights are set forth
and set out and the terms of protection have
been secured by law. Again by this Act, all designs
meeting the criteria set forth as “Designs with
new and distinctive qualities” are under
protection. Not protecting the designs
created/developed in the field of ceramics like
in every field of industrial property after a long
R&D creation process is equivalent to leaving
money earned after long efforts at Taksim Square
without putting in a vault and locking it. In fact,
design is more valuable that money in this sense.
Because once created, design transforms into
a source of income, bringing in money
continuously.

A product or a product component is adequate
for design. It does not have to have functional or
aesthetic properties to require protection. But
product is a general definition and for example,
a lighting system even without a material quality
is a visual product in terms of design. When
defining design, the act has introduced a
framework of “various elements and properties
detected by senses like shape, form, color,

duyulariyla algilanan cesitli unsur ve 6zellik”
cercevesi cizilmistir. Yani trlin tanimi cok genis
tutulmustur. Sinai tretimin cesitliligi
distnuldiginde bu genis tutulma gereklidir.
Sayin Alev Ebuzziya'nin yiizeye dokunmadan ugar
gibi duran kaseleri de tasarimdir, ayni sekilde
yeni bir renk ve doku ile tretilen duvar fayansi
da tasarim konusuna girer.

Yukaridaki soruyu bir kez daha soralim, kanun
varsa, eksik olan nedir? Hak arama aliskanligi,
ya da hak aranma kuiltirtdur eksik olan. Bu
kiltirdn olusmasi, yaratilmasi ve giinliik hayatta
en olagan bicimde yasanmasi icin, 6ncelikle hak
arama kiltlrtintin 6znesini, yani “haklar” bilmek
gerekmektedir. Bu haklar da yukarda andigimiz
yasal metinlerde genis boyutlarda yer almistir.

Kisacasl, kanun da hak da vardir. Eksik olan,
haklari ve kanunu bilmemek, buna bagli olarak
da hak arama kdltiriinden uzak kalmaktir. Bu
kiltur, elimize yapisan seramik camuru kadar
yakin ve tanidik hale geldiginde pek ¢ok sorun
cozllecektir.

texture, material or flexibility”. That is, the
definition of a product is very broad. This is
necessary considering the diversity of industrial
protection. Ms Alev Ebuziya's bowls which appear
suspended without touching the surface, are
designs, and wall tiles created in a new color
and texture are also designs.

Let us ask the above question once more. If there
is a law, then what is lacking? What is lacking is
the habit of seeking one’s rights or the culture
of seeking rights. For a culture to be formed,
created and to be experienced in an ordinary
fashion in daily life, one has to know first of all
the subject of the culture of seeking rights; that
is, “the rights”. Such rights have been addressed
in broad terms in the legal texts we refer to
above.

In short, laws and rights do exist. What is lacking
is the awareness of rights and laws and the lack
of the culture of seeking rights. Many problems
will be resolved when this culture becomes as
familiar as the ceramic clay sticking to our hands.



Oniimiizdeki sayilarda isleyecegimiz konu
basliklarindan bazilari sunlar;

- Tasarimin hukuksal boyutu, tarihcesi

- Tasarimda ihlaller ve onlemler

- Tasarimla ilgili diger alanlar: Marka, patent, faydali model
- Tasarimin ulusal ol¢cekte korunmasi

- Tasarimin uluslararasi olcekte korunmasi

- Birden fazla tasarim sahibi olmasinin sonuclari ve uygulanacak kurallar
- Tasarimla ilgili sozlesmeler

- Tasarim hakkinin devri ve dogabilecek sorunlar

- Tescilsiz tasarimlarin hukuksal konumu

- Tasarim hakkinin gasbi

- Tasarim hakkinda yasal sireler

- Yasal koruma disi tasarimlar

- AB mevzuati ve tasarimlar

- Tasarim ve rekabet

- Tasarim hakkinin haczi, rehni

- Tasarim hakkinin sona ermesi

- Tasarimda guincel sorunlar




